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The following constitutesthe order of the Court.

Signed June 24, 2004. %’ £ %@

United States Bankruptcy Judge

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

I N RE:

JOSEPH M RI CE, CASE NO. 03-39065- SAF-7

DEBTOR

JODY BERNARD RI CE,
PLAI NTI FF,
VS. ADVERSARY NO. 03-3969

JOSEPH M RI CE,
DEFENDANT.
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VEMORANDUM OPI NI ON AND ORDER

Joseph M chael Rice!, the defendant, noves the court for

sumary judgnent declaring that no debt exists to the plaintiff,

! The court notes that on docunents submtted by the
debt or/ def endant’ s attorney, the debtor/defendant’s m ddl e nane
is spelled “Mcheal.” Docunents supposedly bearing his signature
appear to show that he signs the nane as “Mcheal.” However, the
court’s files and ot her docunents show the spelling as “M chael,”
which the court w Il use.



Jody Bernard Rice, upon which to determ ne dischargeability, and
dism ssing this adversary proceeding. The plaintiff opposes the
notion. The court conducted a hearing on the notion on April 12,
2004.

The court will refer to the plaintiff as Jody Rice and to
the defendant as M chael R ce. The parties are half-brothers.
Jody Rice obtained a judgnent, filed on April 11, 1991, in
California state court against Mchael Rice for $15, 253, 003. 97,
plus costs. In this adversary proceeding, Jody R ce contends
that the judgnment nust be excluded from M chael Rice’s discharge
pursuant to 11 U S.C 8§ 523(a)(2)(A) or (a)(4).

In his notion for summary judgnent, M chael Rice contends
that Jody Rice did not properly serve the California conplaint on
M chael , nmaking the judgnent void. G ven the passage of tine,

M chael Rice argues, the California statute of Iimtations
precludes liquidating the claim As a result, he argues, there
is no debt and the adversary proceedi ng shoul d be di sm ssed.

Al ternatively, Mchael R ce argues that the court should not
apply the doctrine of collateral estoppel to the California

j udgnent .

Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, and other matters presented to the court

show that there is no genuine issue of material fact and that the



moving party is entitled to a judgnent as a matter of |aw

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986); Washington v.

Armstrong World Indus., Inc., 839 F.2d 1121, 1122 (5th G

1988). On a sunmary judgnment notion, the inferences to be drawn
fromthe underlying facts nust be viewed in the |ight nost
favorable to the party opposing the notion. Anderson, 477 U. S.
at 255. A factual dispute bars sunmary judgnent only when the
di sputed fact is determ native under governing law. 1d. at 250.
The novant bears the initial burden of articulating the
basis for its notion and identifying evidence which shows that
there is no genuine issue of material fact. Celotex, 477 U S. at
322. The respondent may not rest on the nere allegations or
denials in its pleadings but nust set forth specific facts
showi ng that there is a genuine issue for trial. Mtsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U S. 574, 586-

87 (1986) .

Jody Rice filed his conplaint against Mchael Rice in the
Superior Court of the State of California, Los Angeles County, on
Decenber 19, 1986. At that tine, Mchael Rice resided in France.
M chael Rice challenges the affidavit of Ilka Engelberth-Rice in
whi ch she avers that she personally served M chael Rice in France
with process of the California |lawsuit. However, Mchael Rice's

reply to Jody Rice’'s summary judgnent response effectively



acknow edges personal service. Therefore, the court finds that
Engel berth-Ri ce personally served M chael Rice in France on
January 30, 1988. That personal service conplied with California
law. Cal. Gv. Proc. Code 88 414.10 and 415.10; Odvera V.

Overa, 232 Cal. App. 3d 32, 41 (Cal. C. App. 1991).

But the service did not conply with the Convention on the
Service Abroad of Judicial and Extrajudicial Docunents in Cvil
or Commercial Matters. The Convention done at The Hague, Nov.
15, 1965, 20 U.S. T. 361 (the Hague Service Convention). Service
abroad nust conply with the Hague Service Convention. Under the
Hague Servi ce Convention, service may be acconplished through the
use of a designated central authority. The Hague Service
Convention, 20 U S. T. 361, Art. 2. Jody Rice did not acconplish
service through the use of a designated central authority.

Al ternatively, if “the State of destination does not
object,” service may be made “directly through the judicial
officers, officials or other conpetent persons of the State of
destination.” The Hague Service Convention, 20 U S. T. 361, Art.
10(c). The parties agree that France has not objected to the
alternative Hague Service Conventi on-endorsed service nethod.
There is no genuine issue of material fact that Engel berth-Rice
is not a judicial officer or official of France.

Jody Rice contends that an attorney licensed in a state of

the United States is considered an “other conpetent person” in



France. Engelberth-Rice is not an attorney. But Jody Rice
argues that his attorney could hire Engel berth-Rice as a process
server to act on behalf of an Anmerican attorney in France. Jody
Ri ce provides no French authority for that proposition. The
court therefore concludes that Engel berth-Rice is not an “other
conpetent person” recognized in France to serve a conpl aint.

The Hague Service Convention al so provides that judicial
docunents nmay be sent by “postal channels, directly to persons
abroad.” The Hague Service Convention, 20 U. S. T. 361, Art.
10(a). Assuming this provision applies to service of process,
Jody Rice did not send the conplaint to Mchael Rice by “postal
channel s.”

Even though actually served by Engel berth-Ri ce, M chael
Rice did not file an appearance in the California litigation and
did not answer the conplaint. Jody Rice filed a request for
entry of default judgnent, which he mailed to Mchael Rice in
France on March 11, 1988. The Hague Service Convention, 20
US T 361, Art. 10(a). Mchael Rice avers that he did not
receive that docunent. He also avers that the address listed in
the proof of service as the address that Jody R ce used to nai
the request for default judgnent to Mchael Rice in France is
i naccurate. There is a genuine issue of material fact regarding
whet her M chael Rice received that docunent in France.

The California court entered a default on March 14, 1988.



The California court filed the judgnent on April 11, 1991. On
January 29, 2001, Jody Rice filed an application for renewal of
the judgnent. On March 9, 2001, Jody Rice nailed the application
to Mchael Rice, in care of the Federal Correction Institute in
Texar kana, Texas, where M chael Rice was then incarcerated.
M chael Rice contends that he did not get the application for
renewal of judgnment while incarcerated and did not | earn of the
California judgnment until July 2003. Mchael Rice filed his
bankruptcy petition on Septenber 3, 2003, and Jody Rice filed
this adversary proceedi ng on Decenber 24, 2003. There is no
evidence fromthe Federal Correction Institute as to whether the
address Jody Rice used for the Texarkana | ocation was correct or
incorrect. There also is no evidence froma prison official that
the mailing was actually delivered to Mchael Rice. The only
evi dence that the application for renewal of the judgnment was not
delivered is fromM chael R ce's declaration. The court finds
fromthe summary judgnent evidence that there is a genuine issue
of material fact as to whether Mchael Rice received the
application for renewal of the judgnment while incarcerated.

M chael Rice contends that Jody Rice’'s failure to conply
wi th the Hague Service Convention voids the service. M chael

Ri ce cites Vol kswagenwer k Akti engesel |l schaft v. Schlunk, 486 U. S.

694 (1988), and DeJanes v. Magnificence Carriers, Inc., 654 F.2d

280 (3d Gr. 1981), to support that proposition. This court is



not persuaded that the Suprene Court or the Third Grcuit held
that failure to conply with the Hague Service Convention voids
actual service. This case presents facts of actual but defective
servi ce under the Hague Service Convention, which may make

servi ce voi dabl e.

California | aw provi des that when a defendant has not been
served with actual notice in time to defend the action and a
default judgnent has been entered, the defendant

may serve and file a notice of notion to set aside the

default judgnent and for | eave to defend the

action. The notice of notion shall be served and filed

within a reasonable tine, but in no event exceeding the

earlier of: (i) tw years after entry of a default

j udgnment against himor her; or (ii) 180 days after

service on himor her of a witten notice that the .

default judgnent has been entered.
Cal. Cv. Proc. Code § 473.5. A default judgment valid on its
face but otherw se void because service was inproper is governed
by this provision. Thus, the limtations period enbodied in

8§ 473.5 applies when the defendant has not been properly served

with process. Rogers v. Silverman, 216 Cal. App. 3d 1114, 1121,

1123-24 (Cal Ct. App. 1989). Under California law, “the tine in
which to file a notion to vacate a default judgnment valid on its
face but void due to inproper service commences upon the entry of
judgment.” 1d. at 1126. The court’s reading of 8 473.5 and the
case law is that the default judgment is voidable. The
California | aw must nean “voidable.” |If it actually neans

“void,” then there is no issue. The California procedure code

-7-



allows a default judgnent entered after a defectively served
conplaint to stand, neaning a default judgnent is “voi dable” and
not “void.” A default judgnent is voi dabl e because personal
jurisdiction defects can be waived. “[B]ecause the personal
jurisdiction requirenent is a waivable right, there are a
‘variety of |egal arrangenents’ by which a litigant may give
‘“express or inplied consent to the personal jurisdiction of the

court.’” Pennsylvania Life & Health Ins. Guaranty Ass'n V.

Superior Court of San Diego County, 27 Cal. Rptr. 2d 507, 512

(Cal. C. App. 1994) (quoting Burger King Corp. v. Rudzew cz, 471

U.S. 462, 472 n.14 (1985)).

The court assunes that California would apply the discovery
rule to the application of 8 473.5. The mailing of the request
for default, if received, or the mailing of the application for
renewal, if received, could trigger the running of the period
under the discovery rule. Because there is a factual dispute for
trial regarding the mailings, the extent of the application of
8§ 473.5 cannot be determ ned until trial.

| f, under California law, the limtations period for M chael
Rice to chall enge the judgnent has run, then the judgnment would
be bi ndi ng and enforceabl e.

In California, “[c]ollateral attack [on a judgnent] is
proper to contest |ack of personal or subject matter jurisdiction

or the granting of relief which the court has no power to grant.”



Arnmstrong v. Arnstrong, 126 Cal. Rptr. 805, 809 (Cal. 1976).

However, “in the absence of unusual circunstances ‘coll ateral
attack will not be allowed where there is fundanental
jurisdiction (i.e. of the person and subject matter) even though
the judgnent is contrary to statute.’”” 1d. at 810 (quoting

Pacific Mut. Life Ins. Co. v. MConnell, 285 P.2d 636, 642 (Cal.

1955)). The California court had subject matter jurisdiction.
The California court obtained personal jurisdiction over M chael
Rice under California law, but not pursuant to the Hague Service
Convention. Assum ng actual service would not be recognized
because of the non-conpliance wth the Hague Service Conventi on,
personal jurisdiction defects still may be waived. |If it is
found at trial that Mchael Rice received the application for
renewal of the judgnment while in prison, then he did not tinely
move the California court for relief fromthe default judgnent
based on i nproper service of process. The tinme for himto seek
that relief would have run. H's failure to act would anmount to a
wai ver of the personal jurisdiction contention. Thus, even

t hough the judgnent may have been entered contrary to the Hague
Service Convention, the California courts would not permt the
judgnent to be collaterally attacked at this late date. O
course, if the actual service is not void because of the Hague
Servi ce Convention, there is no personal jurisdiction issue at

al | .



Havi ng addressed the issue concerning collateral estoppel by
the instant notion, the court notes that the parties have not
rai sed the issue of whether California courts would allow a
default judgnent to be collaterally attacked. But, as the
Arnstrong court recognized, California courts do not allow their
judgnents to be collaterally attacked for failure to state a
cause of action, insufficiency of evidence, abuse of discretion
or mstake of law. Arnstrong, 126 Cal. Rptr. at 809-810.
California has a procedural rule for obtaining relief froma
default judgnent.

Lastly, Mchael Rice argues that w thout proper service
under the Hague Service Convention, the judgnment nust be void.
|f the judgnent is void, then Jody Rice’'s claimhas not been
established. Mchael R ce further argues that the California
statute of limtations to establish the claimhas run. Wthout a
claim there can be no debt to except fromdischarge. Wthout a
debt to except from di scharge, the adversary conplaint should be
di sm ssed. Jody Rice responds that the judgnment is not void.
But, even if the judgnent were set aside, the statute of
[imtations in California would not have run because of M chael
Ri ce’s continual absence from California, including the tinme he
lived in France and the tinme he was incarcerated in federal
prison. Jody Rice argues that California would equitably tol

its statute of limtations based on this absence.
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The court will not decide that issue until it decides the
contested facts at trial.

Based on the foregoing,

| T IS ORDERED that the notion of Joseph Mchael Rice for
summary judgnent i s DEN ED.

#H##END OF ORDER###
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